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Editors’ Note:

The trial Court found the petitioners guilty under section 466, 468, 471, 420 read with
Section 34 of the Penal Code and sentenced them to suffer imprisonment of various length
with fine. Appellate Court affirmed the conviction and sentence. On revision, a single Bench
of the High Court Division found the petitioners not guilty of forgery but guilty of abetting
forgery under section 466/109 of the Penal Code. Charge was not framed against the
petitioners under section 466/109 of Penal Code. The High Court Division explaining section
237 and 238 of the Code of Criminal Procedure held that these two sections are exceptions to
the general rule that an accused cannot be convicted of an offence in the absence of a specific
charge. Under Section 237 an accused may be convicted of an offence, although there has
been no charge in respect of it, if the evidence is such as to establish a charge that might have
been made. Moreover, the High Court Division found the petitioners guilty under section 471
of the Penal Code but on a different reasoning than that of Courts below. It held that the
petitioners used the forged document in Writ Petition No. 9008 of 2005 as Annexure-C
which is evident from the judgment passed by the Appellate Division in Civil Appeal No.
163 of 2009 (reported in 24 BLT (AD) 340) and as such had committed offence punishable
under section 471 of the Penal Code. However, the High Court Division found the petitioners
not guilty under sections 468 and 420 of Penal Code. Consequently the Rule was discharged
with modification of sentences of the petitioners.

Key Words:
Section 463, 464, 466, 471 and 109 of Penal Code; forgery; abetment; Section 237 and 238 of
Code of Criminal Procedure, 1898

Trial Court cannot hold something to be forged unless evidence is adduced to that
effect:

In this regard, it is relevant to mention that an opinion of the Ministry of Law, Justice
and Parliamentary Affairs was attached to the memo dated 14.08.2005 (exhibit-4) in
which opinion was given in favour of mutating the tea estate in the name of the
petitioner No. 1. The trial Court held that the said opinion was also forged. Be that as it
may, the prosecution never alleged that the opinion in question was forged. It did not
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produce any evidence to that effect. Therefore, the finding of the trial Court cannot be
sustained. ...(Para 23)

Section 463 and 464 of Penal Code:

Evidences of P.W.11 clearly establish that the memo in question (exhibit-4) was a false
document within the definition of making a false document given in the 1* clause of
Section 464. Undoubtedly, an attempt was made to grab the tea estate by mutating it in
the names of the petitioners by using a false document which is an act forgery within
the meaning of Section 463. ...(Para 26)

If a document is not tendered in evidence, mere reference of it is not sufficient for
holding it to be a legal evidence:

Both the Courts below held that the petitioners created the forged government memo
(exhibit-4) and accordingly, found them guilty of the offence under Section 466 of the
Penal Code. .... In this regard, the trial Court referred to and relied upon an inquiry
report dated 06.04.2005 prepared by the Additional Divisional Commissioner
(Revenue), Sylhet Division and the judgment passed in Civil Appeal No. 163 of 2009
(reported in 24 BLT (AD) 340). P.W.7 referred to the inquiry report, but it appears
that neither any of the witnesses tendered the said report in evidence nor the maker of
the report was examined as a witness. Therefore, the inquiry report is not a piece of
evidence. So far as the judgment passed by the Appellate Division is concerned, suffice
it to say that the trial Court must come to a finding of its own based on the legal
evidences on record. The issue in the reported judgment being different, the same has
no bearing upon the issue in hand i.e. whether the petitioners created the forged memo
(exhibit-4). ...(Para 27)

Section 466 read with Section 109 of the Penal Code:

In the case in hand, the prosecution though failed to prove that the petitioners made the
forged government memo, but facts and circumstances clearly point out that they are
instrumental in getting the false memo. In such a situation, there is nothing in law to
prevent them from being guilty of abetting the offence of making the forged
government memo (exhibit-4). Hence, they should be convicted under Section 466 read
with Section 109 of the Penal Code, not under Section 466 alone. ...(Para 29)

Sections 237 and 238 of the Code of Criminal Procedure:

The petitioners were not charged with abetting the offence. Sections 237 and 238 of the
Cr.P.C. are exceptions to the general rule that an accused cannot be convicted of an
offence in the absence of a specific charge. Under Section 237 an accused may be
convicted of an offence, although there has been no charge in respect of it, if the
evidence is such as to establish a charge that might have been made. Accordingly, this
Court takes the view that the petitioners are guilty for abetting the offence of making
forged government memo. ... (Para 29)

Section 471 of the Penal Code:

Using a document as genuine when the document is known to be a forged document is
the gravamen of the offence under Section 471 of the Penal Code. To constitute an
offence of use of a forged document as contemplated by Section 471, it is sufficient to
establish that it is used in order that it may ultimately appear in evidence or that it is
used dishonestly or fraudulently. Therefore, in order to bring a person within the
purview of Section 471, it is enough if he files a forged document, which he knows or
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has reason to believe to be a forged document (Ramavtar Missir vs Rajindra Singh,
(1961) 2 CrLJ 139). The convict-petitioners abetted in making the forged memo
(exhibit-4). They dishonestly used the said forged memo in the writ petition. Therefore,
they are guilty of the offence under Section 471 of the Penal Code. ...(Para 31)

JUDGMENT
Zafar Ahmed, J:

1. The instant revision is directed against the judgment and order dated 09.08.2018 passed
by the Judge, Jananirapatta Bignokari Aparadh Daman Tribunal and Special Sessions Judge,
Sylhet in Criminal Appeal No. 41 of 2017 dismissing the appeal and affirming the judgment
and order dated 02.02.2017 passed by the Chief Metropolitan Magistrate, Sylhet in Kotwali
G.R. No. 1146 of 2005 arising out of Kotwali Police Station (P.S.) Case No. 12 dated
02.11.2005 convicting the petitioners under Section 466, 468, 471, 420 read with Section 34
of the Penal Code and sentencing them to suffer rigorous imprisonment for 06 years and to
pay fine of Tk. 10,000/- each, in default to suffer simple imprisonment for 03 months for the
offence under Section 466; rigorous imprisonment for 06 years and to pay fine of Tk.
10,000/- each, in default to suffer simple imprisonment for 03 months for the offence under
Section 468; rigorous imprisonment for 01 year for the offence under Section 420; and
rigorous imprisonment for 01 year for the offence under Section 471.

2. The appellate Court below did not mention whether the sentences of imprisonment
shall run concurrently or consecutively. The trial Court directed to run all the sentences
concurrently.

3. The convict-petitioner No.1 Abdul Hye is the son of the convict-petitioner No. 2 Ragib
Ali. The then Assistant Commissioner of Land, Sadar Thana, Sylhet, namely S.M. Abdul
Kader (P.W.9) is the informant of the case.

4. Prior to lodgment of the instant F.I.LR, the informant filed another case being Kowali
P.S. Case No. 117 dated 27.09.2005 (G.R. No. 974 2005) against the petitioners and others
wherein the accused persons except one Pankaj Kumar Gupta, who was acquitted of the
charges, were convicted under Sections 467, 468, 420 and 471 of the Penal Code. The appeal
against the said order of conviction is now pending before the lower appellate Court.

5. Earlier, in Writ Petition No. 9008 of 2005 the High Court Division quashed the
proceedings of both P.S. Case Nos. 117 dated 27.09.2005 and 12 dated 02.11.2005 (instant
case). In Civil Appeal No. 163 of 2009, the Appellate Division on 19.01.2016 set aside the
judgment passed in the writ petition. The judgment of the apex Court was reported in 24 BLT
(AD) (Bangladesh vs. Abdul Hye and others).

6. The prosecution case, as stated in the F.I.R., in short, is that Baikuntha Chandra Gupta
gifted all his movable and immovable properties including Tarapur Tea Estate situated at
Sadar Police Station under Sylhet district in favour of the Deity Sree Sree Radha Krishna
Jieu on 02.07.1915 by a registered deed. Since then the tea estate is being treated as debutter

property.

7. It has been further stated in the F.I.R. that by dint of a general power of attorney being
No. 11586 dated 07.08.1988 the absolute authority to manage the tea estate was given to the
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petitioner No.1 Abdul Hye. Thereafter, another special power of attorney being No. 14141
dated 12.11.1988 was obtained from the Shebait of the tea estate, namely Panka; Kumar
Gupta and on the basis of the same Rabeya and others executed a registered bainanama being
deed No. 12140/1988 for sale of the tea estate to the petitioner No.1. The Shebait of the tea
estate applied to the government for permission to transfer the tea estate. The Ministry of
Land, vide memo No. Bhu:Ma:/Sha-8/Khajob/53/89/446 dated 12.10.1989 under the
purported signature of an Assistant Secretary of the Ministry accorded permission to the
Shebait to transfer the tea estate subject to the conditions contained therein. Pursuant to the
said permission letter, on behalf of the Shebait one Dewan Mostak Majid executed a lease
deed being No. 2395 dated 12.02.1990 for 99 years in favour of the petitioner No.1 in respect
of the tea estate fixing the consideration at Tk. 12,50,000/- although the market value of the
tea estate was not less than Tk. 800 crore. Subsequently, it was revealed, vide memo No.
Bhu:Ma/Sha-8/Khajob/ 319/91/757 dated 12.09.2005 issued by the Ministry of Land that the
earlier permission letter dated 12.10.1989 was created by forging the signature of the
Assistant Secretary. Kotwali P.S. Case No. 117 dated 27.09.2005 was filed for the said
forgery against the petitioners and others.

8. It has been further stated in the F.I.R. that some local persons made a representation
dated 29.12.2004 to the Prime Minister of the country to protect the tea estate from the land
grabber Ragib Ali (petitioner No.2). Being instructed by the Ministry of Land, the Additional
Divisional Commissioner of Sylhet Division conducted an inquiry and submitted a report
regarding various irregularities in respect of the tea estate and made recommendations to take
specific steps.

9. Thereafter, on 20.08.2005 the office of the Deputy Commissioner, Sylhet as well as the
informant received a letter being No. Bhu:Ma:/Sha-8/Khajob/399/91/170 dated 14.08.2005
(exhibit-4) shown to have been issued by the Ministry of Land under the purported signature
of the Senior Assistant Secretary of the said Ministry (P.W.11) wherein it has been stated that
the representation dated 29.12.2004 was false and baseless and that the inquiry report was
inconsistent. The Deputy Commissioner was asked to mutate the properties of Tarapur Tea
Estate. A copy of the opinion of the Ministry of Law, Justice and Parliamentary Affairs was
attached to the said memo.

10. The specific prosecution case as stated in the F.I.LR. is that the purported signature of
the Senior Assistant Secretary contained in the memo dated 14.08.2005 (exhibit-4) was
compared with signatures of the said Senior Assistant Secretary contained in other letters
which were lying with the office of the Deputy Commissioner, Sylhet and inconsistency in
the signatures was detected. In order to ascertain the genuineness of the said memo (exhibit-
4), the Deputy Commissioner wrote a letter dated 24.08.2005 to the Ministry of Land. The
Ministry, vide letter dated 31.10.2005 (exhibit-7) confirmed that the memo dated 14.08.2005
(exhibit-4) was forged. Accordingly, allegations were brought against the petitioners for the
offence of forgery and other offences.

11. An Inspector of Police of PBI (P.W.6) investigated the case and submitted charge sheet
being No. 132 dated 10.07.2016 under Sections 466, 468,471,420 read with Section 34 of the
Penal Code against the convict-petitioners.

12. After submission of the charge sheet, the case was taken up for trial. Charge was
framed against the petitioners under Sections 466, 468,471,420 read with Section 34 of the
Penal Code which could not be read over to them as they were absconding. Subsequently,
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they were arrested by police. The prosecution examined 11 witnesses. They were extensively
cross-examined by the defence. The petitioners were examined under Section 342 of the
Code of Criminal Procedure (in short, the ‘Cr.P.C.”) wherein they pleaded that they were
innocent and wanted to examine witnesses in their defence. Accordingly, the defence
examined 2 witnesses. The prosecution produced oral as well as documentary evidences to
prove the case. The defence did not produce any documentary evidence.

13. The trial Court held that in order to misappropriate Tarapur Tea Estate, the petitioners
forged two government memos, namely memo dated 12.10.1989 and memo dated 14.08.2005
(exhibit-4) respectively. The trial Court further held that the petitioners forged those memos
for the purpose of cheating and fraudulently used them as genuine for illegal gain and thus,
committed the offences under Sections 466, 468, 471, 420 and 34 of the Penal Code and
accordingly sentenced them thereunder as stated above.

14. Being aggrieved, the petitioners preferred an appeal in the Court of Sessions Judge,
Sylhet. The appeal was heard on transfer by the Special Judge and Jananirapatta Bignokari
Aparadh Tribunal, Sylhet. The learned Judge of the Tribunal was pleased to dismiss the
appeal upholding the conviction and sentence passed by the learned Magistrate. The lower
appellate Court, though assigned its own observations, but ultimately did not interfere with
the findings and reasons given in the judgment passed by the trial Court. Thereafter, the
petitioners moved this Court challenging the judgment and order of dismissal of the appeal
and obtained the instant Rule in the revision.

15. The learned Advocate for the petitioners, at the outset, submits that the memo dated
12.10.1989 was the subject matter of the earlier Kotwali P.S. Case No. 117 dated 27.09.2005.
The learned Advocate further submits that in the instant case, the said memo was included in
the description of the charge, but the prosecution did not make any attempt to prove by
adducing any evidence that the memo was forged, yet both the Courts below held that the
petitioners had forged the said memo dated 12.10.1989 and used it as genuine. In this regard
the learned Additional Attorney General submits that in the case in hand the specific
prosecution case is that the petitioners forged the memo dated 14.08.2005 (exhibit-4) and
used it as genuine and therefore, both the Courts below ought to have confined to the points
of determination with regard to the memo dated 14.08.2005 only. He further submits that the
memo dated 12.10.1989 was referred to build up a scenario of forgery committed by the
petitioners which culminated in forging the memo dated 14.08.2005 and using the same as
genuine. Upon perusal of the evidences and material on records, it appears that a separate
case was initiated for forgery with regard to the memo dated 12.10.1989. Since the
commission of the offence of forgery with regard to the said memo is a distinct offence, I
find substance in the submissions of the learned Additional Attorney General. Accordingly,
in the instant revision the only issue for determination is whether the conviction and sentence
passed by the Courts below relating to forgery of the memo dated 14.08.2005 (exhibit-4) by
the petitioners and use of it as genuine by them is maintainable.

16. The learned Advocate for the petitioners next submits that in the instant case the
charge was defective. The learned Additional Attorney General, on the other hand, refers to
Sections 225 and 537 of the Cr.P.C. and submits that since the defence was not misled by the
error in the charge, the same did not cause a failure of justice. The learned Advocate for the
petitioners found it difficult to lay his hands on the argument.

17. The first question to be answered is whether the memo dated 14.08.2005 (exhibit-4)
was forged. P.W.9 (the then Assistant Commissioner of Land, Sylhet Sadar and informant of
the case) deposed that after receipt of the memo in question, the then Deputy Commissioner
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of Sylhet raised a doubt about the genuineness of the same. He wrote a letter to the Ministry
of Land for clarification. The Ministry, vide memo dated 31.10.2005 (exhibit-7) confirmed
that the memo dated 14.08.2005 was forged.

18. For ready reference the memo dated 14.08.2005 (exhibit-4) is reproduced below:
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2Af ST Co TR TFFEC 2T T 2AMCR SIRCS FHRANS @ SN |
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19. The memo dated 31.10.2005 (exhibit-7) is also reproduced below:
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20. The learned Advocate for the petitioners submits that neither the prosecution obtained
opinion of the handwriting expert in respect of the disputed signature nor the trial Court took
recourse to Section 73 of the Evidence Act, 1872 which provides for the direct comparison
by the Court of the disputed signature with undisputed one. The learned Advocate submits
that in the circumstances it cannot be said that the disputed signature contained in exhibit-4
has been proved beyond reasonable doubt as forged.

21. P.W.11 Shah Imdadul Huq, under whose purported signature the memo in question
(exhibit-4) was shown to have been issued, categorically deposed before the Court that he did
not sign the said memo and that the memo was created using his name and forging his
signature. Memo dated 31.10.2005 (exhibit-7) issued under the purported signature of
P.W.11 fortifies the fact that the signature contained in exhibit-4 was forged. Exhibit-7 was
not challenged by the defence. In this regard, the trial Court observed, «.. . B CHFI @To 7yl
SR L efge-s, . ofgS-5 e o ©fgS-sy Mfresics sisnfiiors Reecam @@ wiet
Triferafon SfScme Sivm eaces @ Jas~@ F9ca e 38/ob/00¢ Sifsedd
e i@ KT @ oo (f59) &1 AFFICE N+ FfFmESR & csal e
B G aFG A (72 =Sl | IS @ ACSHNSTE] @3 A S IFI SRR,

22. In view of the evidences and materials on record and reasons assigned by the trial
Court I am of the view that examination of the disputed signature by an expert or comparison
of the same with undisputed one by the Court was not at all necessary.

23. In this regard, it is relevant to mention that an opinion of the Ministry of Law, Justice
and Parliamentary Affairs was attached to the memo dated 14.08.2005 (exhibit-4) in which
opinion was given in favour of mutating the tea estate in the name of the petitioner No. 1.
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The trial Court held that the said opinion was also forged. Be that as it may, the prosecution
never alleged that the opinion in question was forged. It did not produce any evidence to that
effect. Therefore, the finding of the trial Court cannot be sustained.

24. Section 463 of the Penal Code defines ‘forgery’. Section 463 runs thus:
463. Forgery—Whoever makes any false document or part of a document, with
intent to cause damage or injury, to the public or to any person, or to support any
claim or title, or to cause any person to part with property, or to enter into any express
or implied contract, or with intend to commit fraud or that fraud may be committed,
commits forgery.

25. Section 464 of the Penal Code lays down provisions regarding ‘making a false
document’. For ready reference Section 464 is quoted below:

464. Making a false document— A person is said to make a false document—
Firstly.-Who dishonesty or fraudulently makes, signs, seals or executes a document or
part of a document, or makes any mark denoting the execution of a document, with
the intention of causing it to be believed that such document or part of a document
was made, signed, sealed or executed by or by the authority of a person by whom or
by whose authority he knows that it was not made, signed, sealed or executed, or at a
time at which he knows that it was not made, signed, sealed or executed; or
Secondly.-Who, without lawful authority, dishonestly or fraudulently, by cancellation
or otherwise, alters a document in any material part thereof, after it has been made or
executed either by himself or by any other person, whether such person be living or
dead at the time of such alteration; or
Thirdly.-Who dishonestly or fraudulently causes any person to sign, seal, execute or
alter a document, knowing that such person by reason of unsoundness of mind or
intoxication cannot, or that by reason of deception practiced upon him he does not
know the contents of the document or the nature of the alteration.

26. Evidences of P.W.11 clearly establish that the memo in question (exhibit-4) was a false
document within the definition of making a false document given in the 1* clause of Section
464. Undoubtedly, an attempt was made to grab the tea estate by mutating it in the names of
the petitioners by using a false document which is an act forgery within the meaning of
Section 463.

27. Both the Courts below held that the petitioners created the forged government memo
(exhibit-4) and accordingly, found them guilty of the offence under Section 466 of the Penal
Code. In so doing, the appellate Court below observed, * SN - AEFKHA SIRICA
feerra SN SIfSCA @R N1 S e 9 FFe1 W68 @ ToSCI FAl
forces | Bzl T /IR G AN JR[kE coleaR [RTgs == @3 GIeraio
AR ~F “Fes ReTT 7« TF Fmeea Ifre @ @, we-wiferifoss
TG @R BRI B SN TR CHCE AT - AT WS TS| ¢ S o]
ARIBACRS | & FIEFEACA SN - AR Sz foet St 78 a3z Jaae”,
In this regard, the trial Court referred to and relied upon an inquiry report dated 06.04.2005
prepared by the Additional Divisional Commissioner (Revenue), Sylhet Division and the
judgment passed in Civil Appeal No. 163 of 2009 (reported in 24 BLT (AD) 340). P.W.7
referred to the inquiry report, but it appears that neither any of the witnesses tendered the said
report in evidence nor the maker of the report was examined as a witness. Therefore, the
inquiry report is not a piece of evidence. So far as the judgment passed by the Appellate
Division is concerned, suffice it to say that the trial Court must come to a finding of its own
based on the legal evidences on record. The issue in the reported judgment being different,
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the same has no bearing upon the issue in hand i.e. whether the petitioners created the forged
memo (exhibit-4).

28. The learned Advocate for the petitioners submits that since there is no evidence on
record to show that the petitioners created the forged memo in question the Courts below
wrongly convicted them under Section 466 of the Penal Code for forging the government
memo.

29. It is true that the P.W.s could not state who created the forged memo (exhibit-4).
Referring to the evidences of the P.W.s the lower appellate Court observed, “aer=ita I«
oI5 g™ e s « e ore 55 e feer-nies wifsmite 32 vg Jfecs #ifse
NG SR o™ Afeice=". Be that as it may, evidences on record have established the
facts that Tarapur Tea Estate was a debutter property; that it was being managed by the
Shebait of the Deity before it was grabbed by the petitioners; that they managed to obtain a
long term lease deed for 99 years in respect of the tea estate; that they thereupon established
a Medical College, housing estate and a super market by damaging the tea plantations and
utilized a portion of the tea estate for the purposes other than the purposes for which the
property was dedicated to the Deity. Had the forgery in respect of the Government memo
dated 14.08.2005 (exhibit-4) not been detected, the tea estate would have been mutated in the
names of the petitioners. Therefore, the petitioners are unquestionably the beneficiaries of the
forgery. D.W. Nos. land 2 are Assistant Managers of Malnichara Tea Estate owned by the
petitioner No.2 Ragib Ali. Their evidences establish the facts that the petitioners are rich and
influential persons. In the case in hand, the prosecution though failed to prove that the
petitioners made the forged government memo, but facts and circumstances clearly point out
that they are instrumental in getting the false memo. In such a situation, there is nothing in
law to prevent them from being guilty of abetting the offence of making the forged
government memo (exhibit-4). Hence, they should be convicted under Section 466 read with
Section 109 of the Penal Code, not under Section 466 alone. The petitioners were not
charged with abetting the offence. Sections 237 and 238 of the Cr.P.C. are exceptions to the
general rule that an accused cannot be convicted of an offence in the absence of a specific
charge. Under Section 237 an accused may be convicted of an offence, although there has
been no charge in respect of it, if the evidence is such as to establish a charge that might have
been made. Accordingly, this Court takes the view that the petitioners are guilty for abetting
the offence of making forged government memo (exhibit-4).

30. Now, I turn to the conviction of the petitioners under Section 471 of the Penal Code for
using the forged memo as genuine. Referring to the evidences of P.W. Nos. 2, 3, 5, 7 and 10
the lower appellate Court observed that these P.W.s could not say how did the said forged
memo reach the dispatch section of the office of the Deputy Commissioner, Sylhet or who
sent the memo to the concerned office (TtreT 515 fFsica fSs=rte wfsmIte 3= vz Afecs
I = o SR o IR | L e IS o B 7, e T wew
=2 foraiees 32 ol Ficet @3 ARl JfAfee e 3fecs =ica= /r3). The learned
Advocate for the petitioners submits that having made these observations and without giving
any cogent reason based on legal evidences, the appellate Court below committed illegality
in upholding the conviction the petitioners under Section 471 of the Penal Code. The learned
Additional Attorney General, on the other hand, submits that the petitioners used the forged
memo (exhibit-4) in Writ Petition No. 9008 of 2005 as Annexure-C which is evident from
the judgment passed by the Appellate Division in Civil Appeal No. 163 of 2009 (reported in
24 BLT (AD) 340). Referring to the memo in question, the apex Court observed,

“It is alleged that this letter was procured by resorting forgery. On the other hand,
writ petitioners claimed that the Ministry issued this letter. This being a disputed
question of fact cannot be decided in a summary manner in writ jurisdiction”.
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31. Using a document as genuine when the document is known to be a forged document is
the gravamen of the offence under Section 471 of the Penal Code. To constitute an offence of
use of a forged document as contemplated by Section 471, it is sufficient to establish that it is
used in order that it may ultimately appear in evidence or that it is used dishonestly or
fraudulently. Therefore, in order to bring a person within the purview of Section 471, it is
enough if he files a forged document, which he knows or has reason to believe to be a forged
document (Ramavtar Missir vs Rajindra Singh, (1961) 2 CrLJ 139). The convict-petitioners
abetted in making the forged memo (exhibit-4). They dishonestly used the said forged memo
in the writ petition. Therefore, they are guilty of the offence under Section 471 of the Penal
Code.

32. At this juncture, the learned Additional Attorney General frankly and candidly submits
that evidences on record and findings of the Courts below do not attract the provisions of
Section 420 of the Penal Code and for this reason the conviction under Section 468 of the
Penal Code (forgery for the purpose of cheating) cannot be sustained. I find substance in the
submissions. Hence, the petitioners are acquitted of the charge under Sections 420 and 468 of
the Penal Code.

33. In this case, unfortunately the prosecution did not make any attempt to unearth who
actually made the forged government memo (exhibit-4) and who else were involved in the
said act of forgery. The trial Court rightly observed that concerned employees of the local
administration and others aided the petitioners in the entire process of forgery. The
prosecution also failed to find out who sent the forged memo to the dispatch section of the
office of the Deputy Commissioner, Sylhet. In this regard, the investigation conducted by
police was perfunctory in nature. The investigating agency failed to undertake any real or
effective effort to unearth or detect the other perpetrators involved in the forgery and in the
transactions carried out with the forged memo. Considering all these aspects as well as the
attending facts and circumstances of the case, in my view, rigorous imprisonment for 02
years 06 months is appropriate sentence for the offence committed under Section 466 read
with Section 109 of the Penal Code. Rigorous imprisonment for 01 year for the offence under
Section 471 is maintained. The sentence of fine is upheld.

34. Accordingly, orders of this Court are as follows:

Conviction and sentence of the petitioners under Section 466 of the Penal Code is
modified. They are convicted under Section 466 read with Section 109 of the Penal Code and
sentenced to suffer rigorous imprisonment for 02 years 06 months and also to pay a fine of
Tk. 10,000/- each, in default to suffer simple imprisonment for 03 months more. Conviction
and sentence of the petitioners under Section 471 of the Penal Code is affirmed, but both the
sentences are directed to run concurrently.

35. The petitioners are acquitted of the charges under Sections 420 and 468 of the Penal
Code. The convict-petitioners are directed to surrender before the Court concerned within 01
month from the date of receipt of this judgment to serve out the remaining portion of
sentence of imprisonment, failing which the Court concerned shall take steps in accordance
with law to secure the arrest of the petitioners.

36. In the result, the Rule is discharged with modification of conviction and sentence and
with directions made above.

37. Send down the lower Court records (LCR) at once. Communicate the judgment and
order to the Court concerned forthwith.



